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The Story of NLRB v. Mackay
Radio & Telegraph Co.: The
High Cost of Solidarity
Few cases in the labor law canon have generated more vigorous
debate or sparked more heated criticism than the Supreme Court’s 1938
Mackay opinion.1 The decision represents one of the Court’s earliest
interpretations of the provisions of the National Labor Relations Act. On
its way to holding that an employer may not discriminate on the basis of
union activity in reinstating employees at the end of a strike, the Mackay
Court also instructed that an employer enjoys the unrestricted right
under the statute permanently to replace strikers.
Although stated as dictum, the latter proposition, which quickly
became known to lawyers and scholars as the ‘‘Mackay doctrine,’’ has
remained an important, if highly controversial, aspect of American labor
law. After nearly seven decades, the doctrine continues to provoke the
notice and the nearly universal condemnation of scholars. Commentary
on the case in the classroom and in the literature tends to run from
bewilderment (‘‘Why did the Court reach for an issue not properly before
it?’’) to the more darkly suggestive (‘‘Mackay seems to represent the
triumph of entrenched property rights thinking on the part of the
justices over new notions of workers’ rights’’), to the flatly condemnatory (‘‘The case stands as a prime example of the judicial de-radicalization
of the Wagner Act’’). The criticism is understandable.
The Mackay doctrine, as it has emerged, effectively hollows out the
protections the Act affords strikers. The rule forbids employers to
discharge workers who engage in a legal strike. At the same time, it
allows employers to hire other workers to take their jobs. The replaced
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striker remains an employee, but one who enjoys only a preferential
claim to the prior position, if and when it becomes vacant, and only if the
former striker has been unable to find comparable work. This distinction
between discharge and replacement, critics charge, is the sort that only a
lawyer could love—or even have imagined. To most contemporary observers, the doctrine undermines the right to strike, a right given special
acknowledgment in the Act. Mackay, they note, makes it a peculiar right,
the exercise of which may lead to the loss of one’s job. Critics also point
out that by weakening the right to strike, Mackay inadvertently undermines the institution of collective bargaining. As the Supreme Court has
observed, the strike is ‘‘part and parcel of the system’’ the NLRA
established, and constitutes ‘‘a prime motive power for agreements in
free collective bargaining.’’2 Critics also argue that the rule upsets the
neutrality toward the parties that the Act’s framers intended the statute
to embody.
Although the majority of contemporary commentators denounce
Mackay, in 1938 it was heralded as a great victory for the National
Labor Relations Board.3 The Board’s General Counsel, Charles Fahy,
described it as a ‘‘gratifying’’ result which settled crucial constitutional
and statutory interpretation issues, while the Union’s President, Mervyn
Rathborne, hailed it as a ‘‘complete vindication of the three-year fight of
the union for reinstatement of the locked-out workers involved.’’4 Endof-the-Court-Term assessments of the opinion by newspaper analysts5
and the relatively small amount of law review commentary the case
produced regarded Mackay as an important victory for the Wagner Act
and for workers’ rights.
As surprising as it may seem to us, the decision’s striker-replacement language received little notice from observers at the time. The first
piece critical of Mackay did not appear until 1941, three years after the
decision was announced.6 It would remain the sole critical piece for some
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E.g., Decision Protects American Workers, The Boston Evening Globe, May 16, 1938,
at 1; Court Backs Strike Right—Labor Board Scores in Mackay Case—Job Not Forfeit by
Walk Out, The Boston Morning Globe, May 17, 1938, at 1; The Shape of Things, The
Nation, May 21, 1938, at 573.
4 Lauren D. Lyman, High Court Upholds NLRB in Mackay Radio Strike; Reopens
Republic Case, N.Y. Times, May 17, 1938, at 1, 12.
5 Dean Dinwoodey, Labor Law Wins High Court Tests, N.Y. Times, May 22, 1938, at
62; Lewis Wood, Court Again Helps New Deal, N.Y. Times, May 29, 1938, at 40.
6 Leonard B. Boudin, The Rights of Strikers, 35 Ill. L.Rev. 817 (1941) (The author of
this piece would become one of the best-known civil rights lawyers of the 1960’s, who
represented, among others, Paul Robeson, Benjamin Spock, Daniel Ellsberg and the Cuban
government. He was the great-nephew of Louis Boudin, a prominent labor lawyer and Karl
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time. Serious and sustained criticism of the Mackay rule did not appear
in the literature until the 1960’s.
What accounts for this? If it is of such moment, why was so little
mention made initially of Mackay’s striker-replacement rule? Why does
the case hold such different significance for us than it did for our
predecessors? Why was it accepted at a time when the cause of labor was
a primary concern of academics and liberals, but not today, a time when
organized labor is in disarray and has far less support from intellectuals?
The answers lie partly in the history of the case, but more significantly
in the development of labor law and industrial relations in the years
since Mackay was decided.
The holding of the case is relatively straightforward. Its history,
however, takes some surprising turns and recounting it may reveal some
of the basic problems and tensions that underlie the scheme of the
National Labor Relations Act and the social understandings on which
the statute rests.
Social and Legal Background
1. THE STATUS OF STRIKERS AT COMMON LAW
The NLRA became law on July 5, 1935. Now a mature statute with
its basic principles well-established, one easily can forget the difficult
choices its drafters confronted in framing its language, and the number
of unforeseen problems that were left to be worked out through the
process of what Justice Frankfurter called ‘‘elucidating litigation.’’ It is
also easy to forget that concepts very familiar to us had to be puzzled out
over time by workers, their employers, the courts and other actors.
Among these concepts are some that today hardly seem problematic at
all: the definition and significance of a strike, the legal status of strikers,
and the determination of when a strike ends.7 We can best comprehend
the problems the drafters faced concerning these issues by looking
briefly at the basic common law doctrines that informed their thinking.
Any discussion of basic principles of American labor and employment law must take the employment at-will rule into account. That rule
exerts a deep and often unnoticed gravitational pull on every aspect of
Marx scholar, and the father of two children who took rather different paths with regard to
the law. His daughter, Kathy Boudin, was a member of the radical Weather Underground
group that was implicated in a series of bombings across the U.S., including the Pentagon,
the Capitol building, and the headquarters of the New York Police Department. She served
twenty years for the robbery of an armored truck during which a police officer was killed.
Louis’ son, Michael, became a prominent conservative jurist and a judge of the United
States Court of Appeals for the First Circuit.)
7 For two examples of cases where such determinations were legally significant, see
West Allis Foundry Co. v. State, 186 Wis. 24, 202 N.W. 302 (1925); Dail–Overland Co. v.
Willys–Overland, Inc., 263 F. 171 (N.D. Ohio 1919).
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the structure and operation of our employment regulatory schemes. It
also conditions our ideas about the status and rights of strikers and their
relationship with their employer.
Without doubt the most famous statement of the at-will rule comes
from the Tennessee Supreme Court’s 1884 opinion in Payne v. The
Western and Atlantic R.R. Co.8 There, the defendant railroad, presumably to protect its company-owned stores from competition, threatened
to discharge any of its employees who bought goods from an independent
merchant. The merchant, whose highly successful business was thereby
destroyed, brought an action in tort against the railroad. The railroad,
arguing in part that it ‘‘had the right to discharge employees because
they traded with plaintiff, or for any other cause,’’ successfully moved
the trial court to dismiss the complaint.
The Tennessee Supreme Court affirmed the trial court’s conclusion
that the merchant’s complaint stated no cause of action. If a master can
direct his domestic servant not to trade with a merchant, the court
reasoned, how could it be censurable if a master forbade a greater
number from doing so? And if the law permits a master to withdraw his
trade from a firm, how could it be unlawful for that master to order his
servants to cease their trade, even if doing so will result in the failure of
the company’s business? The railroad’s threat to discharge employees
who continued to shop at the plaintiff’s stores, the court concluded, also
constituted no wrong. Employers, the court stated, ‘‘may dismiss their
employees at will, be they many or few, for good cause, for no cause or
even for cause morally wrong, without being thereby guilty of a legal
wrong.’’
Notions of mutuality justified this rule. The right the employer
enjoys ‘‘is a right which an employee may exercise in the same way, to
the same extent, for the same cause or want of cause as the employer.
He may refuse to work for a man or company, that trades with any
obnoxious person, or does other things which he dislikes. He may
persuade his fellows, and the employer may lose all his hands and be
compelled to close his doorsTTTT’’ In this way, the Court declared,
The great and rich and powerful are guaranteed the same liberty
and privilege as the poor and weak. All may buy and sell when they
choose; they may refuse to employ or dismiss whom they choose,
without being thereby guilty of a legal wrong, though it may
seriously injure and even ruin others.
The writer Anatole France parodied such formalized notions of evenhandedness in his 1894 book, The Red Lily, as the ‘‘majestic equality’’ of
8 81 Tenn. 507 (1884). (The spelling of the word ‘‘employee’’ in quotes from the
opinion has been modernized.)
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the law ‘‘which forbid rich and poor alike to sleep under the bridges, to
beg in the streets, and to steal their bread.’’9 Adam Smith expressed a
similar skepticism about the law’s symmetry. In contests between masters and servants, he observed,
It is not TTT difficult to foresee which of the two parties must, upon
all ordinary occasions, have the advantage in the dispute, and force
the other into compliance with their termsTTTT In all such disputes
the masters can hold out much longerTTTT Many workmen could not
subsist a week, few could subsist a month, and scarce any a year
without employment. In the long-run the workman may be as
necessary to his master as his master is to him; but the necessity is
not so immediate.10
Unions soon would temper the rigors of the at-will rule through the
inclusion of language in collective bargaining agreements that required
an employer to have just cause to discharge an employee. Clauses
limiting an employer’s ability to discharge employees began to appear in
collective agreements during the 1880’s.11 But the court in Payne did not
elaborate on the rights of employees who accepted the invitation and
withheld their work as a group to protest their employer’s decisions. Had
they not voluntarily quit their jobs? Could not the employer offer to
others the positions the strikers had surrendered?
By the beginning of the twentieth century, common law courts
largely had settled these issues. In his frequently cited concurrence in
the 1908 case of Iron Molders’ Union v. Allis–Chalmers Co., for example,
Judge Grosscup instructed that
A strike is cessation of work by employees in an effort to get for the
employees more desirable terms. A lock out is a cessation of the
furnishing of work to employees in an effort to get for the employer
more desirable terms. Neither strike nor lock out completely terminates, when this is its purpose, the relationship between the parties.12
As the Seventh Circuit subsequently would observe in Michaelson v.
United States, when workers strike, ‘‘[t]hey are no longer working and
receiving wages; but in the absence of any action other than TTT looking
to a termination of the relationship, they are entitled to rank as
9 Anatole France, The Red Lily 91 (Winifred Stephens, trans., Wm. H. Wise & Co.
1930).
10 Adam Smith, 1 An Inquiry into the Nature and Causes of the Wealth of Nations 83–
84 (R. H. Campbell and A. S. Skinner, eds., Oxford Univ. Press 1976).
11 Sanford M. Jacoby, The Duration of Indefinite Employment Contracts in the United
States and England: An Historical Analysis, 5 Comp. Lab. Law 85, 121–22 (1982).
12
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‘employees,’ with the adjective ‘striking’ defining their immediate status.’’13
The discussions of the status of strikers in the Iron Molders’ and
Michaelson cases, like that in other court decisions dealing with the
issue, were incidental to appeals testing the granting or the limits of a
labor injunction. The question of the employment status of the strikers
was crucial to the question of their legally-protected right to picket and
to engage in other activities seeking to persuade others not to take jobs
with the struck employer. As employees, strikers had the right to make
such appeals because the end sought—the betterment of their wages and
working conditions—was lawful. In contrast, strangers with no employment-related interests to protect would be presumed to be acting out of
malevolent and hence legally actionable motives.
The Iron Molders’ opinion well illustrates these points. While enjoining threats of violence, the use of abusive or vile language and like acts,
the court permitted the union to picket all the foundries in the city and
county of Milwaukee in furtherance of a dispute over wages and working
conditions. It also refused to enjoin striking members of the union from
following work that had been transferred from the struck employers to
foundries in other cities. As the court explained,
[i]f appellee [the struck employers] had the right (and we think the
right was perfect) to seek the aid of fellow foundrymen to the end
that the necessary element of labor should enter into appellee’s
product, appellant [the union members] had the reciprocal right of
seeking the aid of fellow molders to prevent that end. To whatever
extent employers may lawfully combine and co-operate to control
the supply and the conditions of work to be done, to the same extent
should be recognized the right of workmen to combine and cooperate to control the supply and the conditions of the labor that is
necessary to the doing of the work.14
The formal equality of the parties under the law, and their equal
freedom to act in pursuit of their self-interest, governs the rationale and
outcomes of these cases. As the Michaelson court explained, ‘‘In the
industrial combat the two sides must have equal and reciprocal rights in
exerting economic pressure TTT the strike was only tolerated as a weapon
on one side because the other side was armed with an equivalent
weapon.’’ The ‘‘mutual freedom’’ of employers and employees to bring
economic pressure on one another, the court instructed, ‘‘is the vitals of
‘collective bargaining’ or any bargaining.’’15
13
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The formal equality of the law did not require effective equality. The
common law did not seek to limit employer exercise of its economic
power. The at-will rule, then-regnant concepts of contractual freedom,
and formalized ideas of equality permitted employers to use devices such
as yellow-dog contracts, by which employees agreed, as a condition of
their employment, not to join a union or to attempt to organize fellow
employees. Employers also remained free to discriminate against or
discharge employees suspected of union activity, to use spies and to
maintain blacklists, to establish company unions and representation
plans to frustrate attempts at unionization and to employ other tactics
designed to undermine strikes and to thwart other self-help efforts
undertaken by their employees.
Commenting on the state of the law as it existed on the eve of the
New Deal and the passage of the National Industrial Recovery Act of
1933, the labor historian Irving Bernstein noted that
It was not true, however, as sometimes charged, that the law was
tilted in the favor of employers. Labor relations law, statutory and,
to a lesser extent, decisional, was characterized by a spirit of
toleration. In theory there was essential equality. Workers might
lawfully organize and bargain collectively, while employers with
equal legality might frustrate freedom of association and refuse to
bargain. In the realities of the market place this hypothetical balance gave the employer the advantage.16
Labor economist William Leiserson, who among many other activities in a very busy life was an arbitrator; the Executive Secretary of the
National Labor Board (1933); the Chairman of the NLRB (1939–1943); a
professor of economics at several schools including Johns Hopkins; and
an advisor to Senator Robert Wagner, characterized the equality of the
parties’ rights under the law somewhat more pungently. ‘‘The law,’’
Leiserson said, ‘‘recognized the equal freedom of the employers to
destroy labor organizations and to deny the right of employees to join
trade unionsTTTT All that the employees had,’’ Leiserson continued,
‘‘was a right to try to organize if they could get away with it; and
whether they could or not depended on the relative economic strength of
the employers’ and employees’ organizations.’’17
The short-lived National Industrial Recovery Act (NIRA) was passed
in June 1933, a few months after the Roosevelt administration assumed
office. The NIRA had many goals: its labor provisions were intended to
promote effective equality under law between employers and employees
16

Irving Bernstein, The New Deal Collective Bargaining Policy 7–8 (1950).

17 William M. Leiserson, Right and Wrong in Labor Relations 26–27, quoted in
Bernstein, The New Deal Collective Bargaining Policy at 8.
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by protecting the right of workers to organize and ‘‘to engage in
concerted activities for the purpose of collective bargaining or other
mutual aid or protection.’’ These provisions, set forth in § 7(a) of the
NIRA,18 anticipate the language of § 7 of the NLRA. The construction
given the NIRA’s labor provisions would establish important ‘‘common
law’’ principles that would be carried over to the framing and administration of the terms of the NLRA.
2.

STRIKERS, STRIKER REPLACEMENTS,

AND THE

NIRA

When enacted by Congress, the NIRA established no procedures for
enforcement of its labor provisions. To remedy this problem, President
Roosevelt authorized the creation of the National Labor Board (NLB) on
August 5, 1933, which had the duty to investigate and mediate industrial
disputes, and later to conduct representation elections. The following
year, Congress passed Public Resolution No. 44 authorizing the President to create a three-member National Labor Relations Board. The
President subsequently issued the Executive Order establishing the
NLRB on June 29, 1934. The Order gave the Board the power to
investigate controversies, to hold hearings and make findings regarding
complaints of discrimination or discharge of employees under § 7(a), to
conduct elections, and to arbitrate disputes when requested. The Order
also empowered the NLRB to establish regional offices throughout the
United States, staffed with examiners and labor mediators and headed
by regional directors, to assist the Board members in administering the
NIRA.
The NLB and NLRB were unencumbered by any body of precedent
save that they established for themselves, and their decisions have a
certain inventively ad hoc quality about them. On issues involving the
status of strikers and striker replacements, however, the NLB and the
NLRB quickly adopted a familiar set of rules. When a strike occurred in
reaction to an employer’s breach of the terms of § 7(a), the NLB and the
NLRB would order the reinstatement of the strikers, if necessary,
18

Section 7(a) provided that:

Every code of fair competition, agreement, and license approved, prescribed, or issued
under this title shall contain the following conditions: (1) That employees shall have
the right to organize and bargain collectively through representatives of their own
choosing, and shall be free from the interference, restraint, or coercion of employers of
labor, or their agents, in the designation of such representatives or in self-organization
or in other concerted activities for the purpose of collective bargaining or other mutual
aid or protection; (2) that no employee and no one seeking employment shall be
required as a condition of employment to join any company union or to refrain from
joining, organizing, or assisting a labor organization of his own choosing; and (3) that
employers shall comply with the maximum hours of labor, minimum rates of pay, and
other conditions of employment, approved or prescribed by the President.
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displacing workers hired as their replacements.19 In its decision in L.
Mundet & Sons, Inc., for example, the NLRB explained that, ‘‘Where
violations of Section 7(a) have provoked a strike, the appropriate restitution is reinstatement of all the strikers in preference to men hired
during the strike.’’20 In contrast, where the strike was economicallybased, the strikers had no claim to reinstatement at the close of their job
action. As the NLRB observed in its Fischer–Jones Co. decision, ‘‘We
have held on a number of occasions that in the absence of a violation of
Section 7(a) the company is under no obligation to discharge employees
taken on during the course of a strike to replace striking employees.’’21
The Board’s Century Electric Co. case provides a good illustration of
these principles. There, discrimination charges were filed on behalf of
strikers who were not reinstated following the end of a strike over wage
rates. The Board found no evidence of bad faith bargaining on the
company’s part or of any discrimination practiced by it against any
individuals, including members of the strike committee. The Board also
noted that the company continued to reinstate strikers as the need for
employees arose. ‘‘The case for the employees,’’ the Board observed,
‘‘seems reduced to the contention that the TTT [replacements] who were
hired during the strike should be dismissed to make way for TTT strikers
who have not been reinstated.’’ Such a complaint was legally insufficient. ‘‘In the absence of persuasive evidence that a violation of Section
7(a) by the company has caused all or some of TTT [the replaced
employees] to be out of work, there is no legal basis for requiring the
company to make room for them by discharging other employees.’’22
Like the opinions of courts in civil law countries, Board decisions of
this era appeared without dissents. The view of the NLRB about the
reinstatement rights of economic strikers, however, may not have been
unanimous. Board member Edwin S. Smith seems to have taken a stance
that diverged from that of his colleagues, Harry A. Millis (a University of
Chicago economist) and Lloyd Garrison (the Dean of the University of
Wisconsin Law School).23 A former newspaper reporter, researcher for
the Russell Sage Foundation, personnel director for Filene’s Department
Store (a famously progressive Boston employer) and Commissioner of
Labor and Industries in Massachusetts, Smith quickly gained a reputation as the most pro-labor NLRB member.
19
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23 Garrison remained on the Board only for a short period, and was replaced as
Chairman by Francis Biddle, a Philadelphia lawyer with a background in corporate law.
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In a memorandum he circulated to the other NLRB members, Smith
put forth the position that replaced economic strikers should be entitled
to reinstatement at the end of a strike. The threat of a strike and the
strike itself, Smith maintained, ‘‘are properly included within the bargaining process.’’ A striker ‘‘must therefore be regarded still as an
employee who is attempting by voluntary abstention from work TTT to
influence the employer to broaden the terms of the bargain.’’ It follows,
Smith argued:
If at any time during the progress of the strike a worker, or group of
workers, go to the employer and state they are willing to resume
their working relationship TTT the employer must receive them back,
displacing if necessary other workers who may have been hired
during the period of the strikers’ absence from workTTTT When
strikers have declared their willingness to return to work on the
employer’s own terms, the utility of the strike breaker to the
employer has ended. As a tool the strike breaker can be discarded—
as an employee, dismissed.24
Smith failed to convince his colleagues to depart from the established doctrine regarding the rights of replaced economic strikers. Early
versions of a bill that would evolve into the National Labor Relations
Act, however, would for a time reflect his viewpoint.25
3.

‘‘EMPLOYEE,’’ STRIKER REPLACEMENTS, AND
THE LABOR DISPUTES BILL OF 1934

At the urging of the American Federation of Labor, Senator Robert
Wagner took up the issue of the recall rights of economic strikers in his
doomed labor disputes bill of 1934. The direct precursor of the National
Labor Relations Act, the bill intended ‘‘[t]o equalize the bargaining
power of employers and employees’’ and ‘‘to encourage the amicable
settlement of disputes’’ between them. The bill addressed the issue of
the recall rights of strikers in an indirect fashion, by providing that the
term ‘‘employee’’ as used in the statute ‘‘shall not include an individual
who has replaced a striking employee.’’26
24 Edwin S. Smith, The Status of Strikers as Employees, National Archives, RG 25
(Records of the National Labor Relations Board) quoted in, John A. Logan, The Striker
Replacement Doctrine and State Intervention in Labor Relations, 1933–38, Industrial
Relations Research Association Series, 1 Proceedings of the Fiftieth Annual Meeting 347,
349–50 (1998).
25 For accounts of the shortcomings of the NIRA’s labor provisions and the many
problems confronted by the first NLRB in enforcing the terms of § 7(a) of the NIRA, see
Section 1 under Prior Proceedings infra.
26

Labor Disputes Act, S. 2926, 73d Cong. § 3(3) (1934).

JULIUS G. GETMAN & THOMAS C. KOHLER

23

Not surprisingly, the exclusion of strikebreakers from the protections the bill afforded employees drew a torrent of criticism from
employer groups. The exclusion, they argued, would lead to a variety of
problems. For example, striker replacements, no matter how long they
might work for an employer, could never gain employee status under the
bill’s terms. Consequently, it appeared that they would be permanently
barred from enjoying the legally-protected right to bargain collectively
with their employer.27 Likewise, replacements could never participate in
a union election, while those whom they replaced seemingly would retain
an indefinite right to vote, even if they long since had gone to work for a
different employer.28 James Emery of the National Association of Manufacturers complained that the bill made the replacement worker ‘‘a legal
cipher’’ and that this was done ‘‘by those who express profound interest
in human right [sic].’’29
Academic advisors to Wagner made similar points concerning the
limbo to which the bill’s definition of employee consigned replacement
workers. Professor John Fitch of the New York School of Social Work,
for example, noted that the bill would cause someone taking a job as a
strikebreaker ‘‘to retain his non-employee status permanently.’’ Fitch
advised Wagner that no ‘‘harm would be done by dropping TTT [the]
reference to strike-breakers altogether.’’ Wagner replied that Fitch’s
criticisms were ‘‘exceptionally well taken’’ and that they ‘‘will be invaluable to me when I attempt to iron out this legislation.’’30
The discrimination practiced against black workers by many unions
further muddled the striker-replacement issue. T. Arnold Hill of the
National Urban League, who wrote to Wagner expressing the League’s
‘‘unqualified approval of any measure that seeks to equalize the bargaining power of employers and employees,’’ nevertheless objected to the
labor disputes bill because its language would permit labor organizations
to exclude African–Americans from membership and it failed to protect
them from acts of racial discrimination by labor unions. The bill also
would deny to African–American ‘‘workers the status of ‘employees’
when they are engaged as strike-breakers in occupational fields where
they are prohibited from joining the striking union.’’ To remedy this
27 1 NLRB Legislative History of the National Labor Relations Act, 1935 at 535 (Henry
I. Harriman, President, United States Chamber of Commerce) (hereinafter Legislative
History).
28

Id. at 721 (Leslie Vickers, American Transit Association).

29

Id. at 406.

30

John A. Logan, The Striker Replacement Doctrine and State Intervention in Labor
Relations, 1933–38, Industrial Relations Research Association Series, 1 Proceedings of the
Fiftieth Annual Meeting 352 (1998).
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wrong, Hill recommended that the bill’s definition of employee be
revised to read:
The term ‘‘employee’’ shall not include an individual who has
replaced a striking employee, except when the labor organization
either by direct constitutional or ritualistic regulation and/or by
practices traceable to discriminatory policies bars an individual from
joining such labor organization or restricts rights, privileges, and
practices usually accorded members of such labor organizations.31
In an internal Urban League memorandum, Hill warned that if Wagner’s labor disputes bill ‘‘passes in its present form, the power and
influence of the labor movement will be greatly enhanced with the
consequent danger of greater restrictions being practiced against Negro
workers by organized labor.’’ As presently framed, Hill continued, ‘‘the
bill favors labor organizations, but does not benefit employees who
replace striking employees.’’ The discriminatory practices of unions, Hill
observed, forced African–Americans ‘‘to work as strikebreakers when
strikes are called by unions that bar them. As strikebreakers, they have
no rights under the proposed’’ statute. Consequently, their ‘‘position will
be made worse as that of other workers is enhanced.’’32
In response to their arguments, Wagner promised the leadership of
the League that he would give ‘‘sympathetic consideration’’ to their
concerns and that he remained ‘‘very receptive’’ to any language that
would assist the League in accomplishing its objectives. Wagner professed that he was shocked ‘‘to find a measure which I have introduced
to protect all working men [might be] used as an instrument to discriminate against some of them, and I shall examine my bill with the utmost
care to prevent any such eventualities.’’33
The criticisms had effect. When Wagner introduced a revised version
of the bill, the striker replacement exclusionary language was gone. It
would not reappear, nor would any further reference be made concerning
the status of striker replacements in Wagner’s National Labor Relations
Act, legislation he introduced in the next session of Congress in February 1935.
31

1 Legislative History at 1058–59.

32 T. Arnold Hill, Acting Executive Secretary, National Urban League, April 3, 1934,
Memorandum to all Coworkers, Library of Congress, NAACP Papers, Group 1, C–257,
quoted in John A. Logan, The Striker Replacement Doctrine and State Intervention in Labor
Relations, 1933–38, Industrial Relations Research Association Series, 1 Proceedings of the
Fiftieth Annual Meeting 352 (1998).
33 Letter of Robert F. Wagner to Lloyd Garrison, April 14, 1934; letter of Robert F.
Wagner to Dr. D. Witherspoon, quoted in John A. Logan, The Striker Replacement Doctrine
and State Intervention in Labor Relations, 1933–38, Industrial Relations Research Association Series, 1 Proceedings of the Fiftieth Annual Meeting 353 (1998).
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By the time Wagner introduced S. 1958 in the 74th Congress, the
bill that would become the National Labor Relations Act, § 2(3) of the
statute, which defines the term ‘‘employee,’’ had assumed its present
form.34 It reads, in pertinent part: ‘‘The term ‘employee’ shall include
TTT any individual whose work has ceased as a consequence of, or in
connection with, any current labor dispute or because of any unfair labor
practice, and who has not obtained any other regular and substantially
equivalent employment.’’ William Leiserson, who in 1934 had become
the first Chairman of the National Mediation Board, was among those
who submitted suggested amendments to the Senate Committee on
Education and Labor concerning the language of the proposed statute.
Leiserson also had prepared for the Committee an exhaustive analytical
comparison of the terms of the failed labor disputes bill and the language
of S. 1958. The memorandum dwelt at some length on the provisions of
§ 2(3).
Leiserson noted that some ‘‘extremely important changes’’ had been
made in the new bill’s definition of the term ‘‘employee’’ to bring within
the proposed Act’s coverage ‘‘employees whose work has ceased under
particular circumstances.’’ These changes were intended to conform the
language of the bill to existing law. Consequently, Leiserson explained,
the revisions embodied in § 2(3) included within the definition of employee ‘‘one whose work has ceased because of any unfair labor practice.’’ The new language also ensured that economic strikers would be
treated as employees and receive the Act’s protections. The language of a
previous committee draft, Leiserson pointed out, may have left economic
strikers with no protections against ‘‘interference, restraint, or coercion,’’ and would likely have left them without the ‘‘protection of the act
if certain of their members, the strike leaders, for example, were discriminated against in reinstatement after all had agreed to return to work on
the employer’s terms.’’ Such a result would contradict established doctrine. ‘‘The Textile Board TTT and the National Labor Relations Board
have both ruled that discrimination against particular strikers under the
above circumstances is a violation of the present Section 7(a).’’
Leiserson’s memorandum reviewed the case law to assure the lawmakers that the language of § 2(3) broke no new ground. The courts, he
noted, long had recognized both the legitimacy of the use of strikes as an
economic weapon and that a strike did not terminate the employeremployee relationship. This case law, Leiserson admitted, did raise ‘‘the
problem of when a strike is ‘terminated’ or ‘lost,’ ’’ but, he continued,
34 The 1947 Taft–Hartley Amendments did not change the existing wording of § 2(3),
but did add language specifically excluding supervisors and independent contractors from
the definition of employee.
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‘‘S. 1958 provides that the labor dispute shall be ‘current,’ and the
employer is free to hasten its end by hiring a new permanent crew of
workers and running the plant on a normal basis.’’ Leiserson further
explained that:
The broader definition of ‘‘employee’’ in S. 1958 does not lead to the
conclusion that no strike may be lost or that all strikers must be
restored to their jobs, or that an employer may not hire new
workers, temporary or permanent, at will. All that is protected here
is the right of those in a current labor dispute or strike to participate in elections, to be free from discrimination in reinstatement
after they have agreed to return on the employer’s terms, to
collective bargaining, to freedom from interference, restraint, or
coercion, etc.35
Although desultory comments on various parts of the language of § 2(3)
can be found sprinkled throughout the legislative history of the Act, the
status of strikers and their reinstatement rights generated neither
discussion nor debate during the hearings over the Act. Leiserson’s
memorandum provided the Committee and Congress with the only
comprehensive and substantive review of significance of the section’s
terms.
Determined to get his legislation enacted, Senator Wagner planned
the course of his bill through the Congress with considerable care.36 In
keeping with his strategy, the hearings over the terms of S. 1958
occurred during a compact period of time—March 11 to April 2, 1935—
and took place chiefly before the Senate Labor Committee. The debate
before the full Senate over the bill’s terms absorbed only a day, and took
place on May 15, 1935. The following day, on a vote of 63 to 12, with 19
abstentions, S. 1958 was passed by the Senate. Throughout the discussions on the Act’s terms, Wagner constantly reiterated that the bill
simply restated or in some cases extended concepts already established
in the law.
Wagner’s Act went to conference on June 20, 1935. A week later, the
House accepted the conference report on a 132 to 42 vote and the Senate
adopted it the same day. After some failed attempts to find a convenient
date, President Roosevelt signed the Act on Friday, July 5, 1935, using
two pens that he presented, respectively, to Senator Wagner and to
William Green, the President of the American Federation of Labor.
Congress had embedded the striker replacement problem into the terms
of the Act. A case presenting the issue would not be long in arriving.
35

1 Legislative History at 1346.

36 On Wagner’s legislative strategy and for details of the bill’s progress through the
Congress, see Irving Bernstein, The New Deal Collective Bargaining Policy 100–128 (1950).
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Factual Background
In the mid-1930’s, the Mackay Radio and Telegraph Company
constituted a not insignificant presence in the international wireless
telecommunications industry. The company, a part of what was known
as the Mackay system, traced its beginnings to 1883 when John Mackay,
an Irish immigrant who had made a fortune in silver mining in the
Comstock Lode in Nevada, entered into a partnership with James
Gordon Bennett, the publisher of the New York Herald, to form a
telegraph company to compete with the transatlantic service of Western
Union Company, then controlled by Jay Gould.37 The company the two
formed began laying transatlantic cable38 and it built up its North–
American system in part by buying and merging bankrupt firms. One of
the Mackay system’s companies, Commercial Cable, also participated in
a joint-venture to lay the first transpacific telegraph cable, which became
operative in 1904.39 The Mackay-owned Postal Telegraph Company represented the Western Union Company’s only significant competitor, but
by the late 1920’s, it held only about a fifth of the domestic market for
telegraphic services.
37 Bennett’s interest in cable is easy to explain. At the time, Western Union held a
monopoly on transatlantic cable transmissions and charged $2.50 per word, making the
telegraphic transmission of news reports from Europe prohibitively expensive. At various
times, Mackay unsuccessfully attempted to gain control of its much larger rival, Western
Union and of the American Telephone and Telegraph Company (AT&T). On the history of
Mackay, see Interview by Frank Polkinghorn with Ellery W. Stone, retired Vice–President
of International Telephone and Telegraph Company, IEEE History Center, Rutgers University, available at ¢http://www.ieee.org/organizations/history center/oral histories/transcripts/stone9.html$; Timothy W. Sturgeon, How Silicon Valley Came to Be in Understanding Silicon Valley: Anatomy of an Entrepreneurial Region (Martin Kenney, ed., 2000);
Robert Sobel, ITT: The Management of Opportunity, 58–61 (1982).
38 Mackay system companies eventually would lay and operate seven transatlantic
cables. A Mackay-owned cable-laying ship, the Mackay–Bennett, sailing out of Halifax,
Nova Scotia was chartered by the White Star Lines and employed in the effort to recover
bodies from the sinking of its ship, the Titanic, in April, 1912. The Mackay–Bennett’s crew
eventually retrieved the remains of 306 victims.
39 American Telephone and Telegraph (AT&T), which until the 1980’s was the dominant provider of telephone service in the U.S., began providing transatlantic telephone
service in 1927, and transpacific telephone service (initially between the U.S. and Japan) in
1934. Such service was carried by radio signal, its sound quality was dependent upon
atmospheric conditions, and it was quite expensive. In 1927, a transatlantic call cost $75.00
for the first three minutes. Seven years later, a call to Japan cost $39.00 for the first three
minutes. The transmission of telephone conversations by cable presents considerably
greater technical challenges than those posed by the transmission of telegraphic signals.
The first transatlantic telephone cable was not laid until 1956, while the first transpacific
telephone cable did not go into service until 1964. In 1962, AT&T launched Telstar I, the
first active communications satellite. Today, because of their lower cost and longer lifespan,
lightweight submarine fibre-optic cables largely have displaced satellites as the carriers of
communications traffic of all sorts.
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Although the telegraph industry enjoyed substantial growth
throughout the 1920’s, it was by then in the process of becoming a dated
technology, and by 1928, even the mighty Western Union Company
found itself in trouble. Rates for long distance telephone use were
declining and technical innovations had improved service. Moreover, new
devices had entered the market, like the teletypewriter that used telephone lines to transmit written messages on leased equipment housed in
the customer’s own facilities, which made its debut in 1931.
Wireless communication by radio also posed a growing challenge to
communication by conventional telegraph. This was particularly true for
trans-oceanic communication, which could be accomplished by radio
without the need of expensive submarine cable.40 Guglielmo Marconi had
transmitted the first radio telegraph signals in 1895, and the first
transatlantic signals in 1901, but the radio industry remained in its
infancy until after the First World War.41 Complicated patent and
licensing arrangements for the technology made entry into the wireless
telegraphy market difficult, but by the mid-1920’s, the Mackay Radio &
Telegraph Company had been organized. Along with competitors like
Globe Wireless and the giant Radio Corporation of America (RCA),
Mackay Radio became an important provider of wireless communication
services with Pacific Rim countries.
In addition to furnishing ‘‘point-to-point’’ communications between
land-based wireless-sending facilities, like RCA, Mackay Radio also
played a prominent role in supplying wireless marine radio service.
Commercial vessels leased radio service and the equipment to provide it
from Mackay or one of its competing service providers. The equipment
was operated by the service providers’ own employees, who sailed as
radio officers on the vessels leasing the service. Mackay radios quickly
became a familiar fixture on ships, and Mackay radio officers manned
crews on vessels around the world.
By the mid-1930’s, Mackay Radio’s principal West Coast office was
in San Francisco, and it had other sending facilities in several cities
along the coast, as well as in Hawaii and Manila. These facilities
transmitted and received both telegraph and radio messages. From the
San Francisco facility, the company maintained point-to-point radio
40 Static and other technical difficulties made wireless telegraphy over land a less
financially attractive alternative to communication by conventional telegraph, as did
opposition from established telegraphic firms.
41 An almost unanticipated development, commercial radio broadcasting exploded as an
industry in the post-war period. In the U.S., the number of in-home radio receivers
increased from a mere 5,000 units in 1920 to 25 million sets only four years later, while the
number of commercial broadcasters grew from eight in 1921 to 564 the following year. A
holder of many of the key patents for this technology, RCA benefitted greatly from this
development.
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circuits with Los Angeles, Seattle, New York, Honolulu, Tokyo, and
Shanghai, among other cities. Despite its extensive network, however,
the Mackay system long had been in weak financial condition and by the
mid-1930’s, its corporate parent stood under considerable strain.42 Disturbed by cutbacks in their working conditions and changes in employment policies, among other things, the radio operators in Mackay’s San
Francisco office quietly began a union-organizing effort in the early part
of 1934. Their efforts mirrored those undertaken by Mackay employees
at other facilities.
* * *
At about 8:30 p.m. on the evening of Friday, October 4, 1935, Leo K.
Bash, an employee of Mackay Radio and Telegraph and the acting
chairman of San Francisco Local 3 of the American Radio Telegraphists’
Association (ARTA), called to order a meeting of the organization’s
membership.43 The ARTA had initiated contract discussions with Mackay
Radio in June, hoping to obtain its first system-wide agreement with the
company.44 Bash announced to the twenty-one members in attendance
that the news was not good. Mackay’s representatives had stalled and
the Local now should be prepared to strike. During these talks, the
union acquiesced to a company request to ‘‘let the agreement slide for a
little while,’’ because the parent corporation of Mackay had been contemplating the filing of a bankruptcy petition. In early September, the
union once again presented Mackay with contract demands, eager to
have the company agree to terms similar to those the union recently had
concluded with RCA. The Local, which represented Mackay’s San Fran42 Wooed by many investors during late 1920’s, Clarence Mackay, the son of the
company’s founder (and, incidentally, the father-in-law of Irving Berlin), sold the Mackay
companies to the newly-organized International Telephone and Telegraph Company
(IT&T) in 1928. A fast-expanding conglomerate, IT&T had become over-extended and was
by the mid-1930’s in rather precarious condition.
43 Unless otherwise identified, this account of the strike is drawn from the testimony
and exhibits from the hearing before the Trial Examiner contained in the Transcript of
Record in NLRB v. Mackay Radio & Telegraph Co., October Term 1937, No. 706, and the
Board’s decision, reported at 1 NLRB 201 (1936).
44 This agreement was to cover all of the land-based, or ‘‘point-to-point’’ operators in
the Mackay Radio system. In the meantime, the ARTA also had been attempting to
negotiate an agreement to apply to Mackay’s marine radio operators serving on ships at
sea. In September 1935, the marine and point-to-point operators agreed to unite for joint
action, resolving that Mackay would have to settle both agreements for either to be
effective. Local 3 had been organized in early 1934 and divided into two divisions, which
represented marine radio operators and land, or point-to-point operators respectively. The
point-to-point division itself was divided into three groups, one for the operators employed
by the three large cable and wireless companies operating on the West Coast: Mackay
Radio, Globe Wireless, and RCA. Only Local 3’s Mackay Radio group was involved in the
matter described here.
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cisco based operators, had authorized a strike against the company
should their demands not be met by September 23.45 The deadline had
passed. The men were resolute. The meeting was brief.
The job action against Mackay was to be nation-wide, and Bash told
the membership that the walk-out was scheduled to begin at midnight,
San Francisco time. After a short exchange, the members elected a strike
committee and adjourned the meeting. Many of those not in attendance
received telephone calls informing them of the situation. At the stroke of
midnight, the entire operating force on duty in Mackay’s San Francisco
office abandoned their stations and began picketing, leaving a single
supervisor to attempt to continue service. For the duration of the strike,
only three of the San Francisco office’s sixty-three operators continued
to work.
Unfortunately for the members of the San Francisco Local, and
particularly for their leadership, the solidarity they demonstrated did not
display itself nationally. The strike at Mackay’s Seattle office lasted but
a few hours, while in Los Angeles, only one radio operator left work. At
Mackay’s offices in Washington, D.C., in New Orleans, in West Palm
Beach, and in Rockville, Maine, the strike call went entirely unheeded.
In Chicago, a few operators left their stations, but their number proved
too small to have any effect on the office’s ability to handle communications traffic. Meanwhile, the operators at Mackay’s New York City office
walked out when the strike began at 3:00 a.m. on Saturday, but before
the day was out, most had returned. Portland, Oregon proved to be the
only Mackay facility where dedication to the strike matched that demonstrated by the operators employed at the company’s San Francisco office.
According to a report published in the Sunday, October 6th edition
of The New York Times, union officials ‘‘asserted that the strike was so
effective at some stations that it had paralyzed communications across
both the Atlantic and Pacific.’’ These officials also ‘‘estimated that 200
out of 300 radio operators had walked out.’’ Service at the company’s
offices on Long Island, the union officials told the paper, was being
maintained only because supervisors were working twenty-four hours a
day, and because the company had resorted to the use of non-licensed
operators. Company officials dismissed the union’s claims as ‘‘gross
exaggerations.’’ ‘‘The strike is a washout,’’ Ellery W. Stone,46 Mackay’s
45 The union, The New York Times reported, was demanding ‘‘recognition, a contractual wage and working hours agreement, a forty-eight-hour week, and an average increase
of $24 a month for radio operators now averaging $165 a month, according to the union.’’
Radio Operators Begin Walkout: Union Asserts that Pacific and Atlantic Traffic is Paralyzed by its Strike, N.Y. Times, Oct. 6, 1935, at 45.
46 Stone had been the President of the Federal Telegraph Company, the firm that had
sold Mackay rights to patents that allowed it to enter the radio telegraphy business. During
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vice president and chief negotiator told The Times. ‘‘The boys are licked
and they know itTTTT The union was all set to strike yesterday afternoon
without notice, but we were prepared for it. The men are coming back
faster than we can put them to work.’’47
Mackay was as ready for the strike as the union was unprepared to
conduct it. While Mackay’s transcontinental traffic could be maintained
by transferring San Francisco communications to its Los Angeles office,
San Francisco was crucial because it handled the company’s trans-Pacific
circuits. Desperate to keep them in service, Mackay flew two operators
from its Los Angeles office who arrived in San Francisco on the morning
of Saturday, October 5. On Monday, October 7, another plane arrived
carrying seven operators from Mackay’s New York office and two others
from its Chicago facility.
Morale remained strong among the San Francisco strikers throughout the weekend. By Monday, however, it had started to flag. Rumors
were circulating that the company planned to abandon its circuits along
the coast; that eighty-four operators in New York had returned to work
along with seventy to eighty percent of the strikers in Portland, Oregon;
and that the plane from New York carrying more replacements soon
would arrive.
Late on Monday afternoon, a number of the strikers met informally
at the union hall where one of the operators and a supervisor, both
union members, exhorted the men to save their jobs and return to work.
Others, sensing a spreading panic, counseled against bolting from the
strike. One member, seeking to calm his fellows, plaintively observed
that the ‘‘Wagner bill’’ required the company to recognize and bargain
with the union. Supporters of the job action narrowly succeeded in
convincing the others not to abandon the strike that evening and to
postpone any decisions until the regularly scheduled morning strike
meeting.
Local 3’s leadership had planned to telephone New York late Monday evening to get an update on the status of the negotiations and of the
job action on the East Coast. Several Local 3 members, including Robert
Hatch, the chief electrician for Mackay’s San Francisco facility, and
Charles Burtz, one of the radio operators, had filtered back to the union
hall to learn the latest. The news was not good, and the men listened
dispiritedly as they heard the Local’s leadership recommend to the
union’s New York negotiating team that they contact Mackay officials
an eventful career, Stone achieved the rank of Admiral in the U.S. Navy and became Vice–
President of IT&T.
47 Radio Operators Begin Walkout: Union Asserts that Pacific and Atlantic Traffic is
Paralyzed by its Strike, N.Y. Times, Oct. 6, 1935, at 45.
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the following morning and arrange for the striking operators to return to
work pending further negotiations.
As they left the hall at about ten o’clock that evening, Hatch
dejectedly told Burtz that he believed the strike had been lost and
suggested that they call Andrew Jorgeson, the traffic manager of the
company’s San Francisco office immediately and ask to return to work.
In response to their call, Jorgeson conferred with H.L. Rodman, Mackay’s general superintendent, who instructed him to reinstate the strikers. ‘‘But remember,’’ he told Jorgeson, ‘‘you are to take care of the men
from New York and Los Angeles, but handle that your own way.’’ This
direction left Jorgeson with eleven extra operators should the nine
replacements from New York and Chicago and the two from Los Angeles
elect to stay in San Francisco. Uncertain how many of the group might
ultimately choose to remain, Jorgeson quickly drew up a list of eleven
strikers whom he thought the least desirable candidates for reinstatement. Once the replacements had made their decisions, Jorgeson
planned to fill any remaining positions by selecting from among the
eleven on ‘‘an all things being considered’’ basis.
As arranged, Jorgeson arrived at Hatch’s apartment about half an
hour after their telephone conversation, bringing with him a list of
employee addresses and telephone numbers. He told Hatch and Burtz
that eleven of the men would have to re-apply for employment, and that
their applications would be subject to the approval of Ellery Stone at
Mackay’s headquarters in New York. Hatch and Burtz then proceeded to
contact as many of the other San Francisco operating employees as
possible, directing them to meet at a downtown hotel where Jorgeson
would explain the company’s position. Meanwhile, Jorgeson arranged for
a two-room suite in which to hold the meeting and for a police detail to
remain in discreet reserve in case the need for intervention arose. The
invitees understood that Local 3 had neither called nor sanctioned the
assembly.
At about 4:30 on the morning of Tuesday, October 8, with thirty-six
operators present, the meeting began. After some initial discussion,
Jorgeson entered the meeting from the second room of the suite. The
company, Jorgeson assured the assembly, would forget the strike and
that all but eleven of the employees could return to work. The excluded
group, he said, would have to reapply for employment, and their applications would be forwarded to New York for review by company vicepresident Stone. The names of the eleven then were read twice, and a
rather tense discussion followed.
Some among the eleven had learned of the meeting and were in
attendance, including Alonzo B. Loudermilk. One of the most active
members of Local 3, Loudermilk had played a major role in organizing

JULIUS G. GETMAN & THOMAS C. KOHLER

33

the operators in Mackay’s San Francisco and New York offices, and he
had engaged in numerous discussions with company officials over the
operators’ terms and conditions in New York and Chicago. A strike
leader, Loudermilk also was one of the San Francisco office’s most
skilled and highly paid operators.
Loudermilk pointedly told the men that they should consider the
question on which they were about to vote in the following terms: ‘‘Are
you prepared to go back to work immediately and leave eleven men out
on a limb?’’ After some wrangling, the attendees concluded that a twothirds vote should decide the issue and that operators whose names
appeared on the list could cast a ballot. The results revealed twenty-two
votes to return to work, six votes against the proposal, and eight
abstentions. Loudermilk later testified that when the results were announced, Robert Hatch excitedly shouted, ‘‘Hooray! Let’s all go down
and get our names on the pay roll.’’ The meeting, and with it Local 3’s
strike against Mackay, came to a close at about 6:00 a.m. Later that day,
at one o’clock local time, the ARTA’s vice president in New York
telephoned Ellery Stone and informed him that the nationwide job action
against the company had ended.
By late Tuesday afternoon, only four of the San Francisco operators
who participated in the strike had yet to be reinstated: Leo Bash, Alonzo
Loudermilk, Glenn Palmer, and Lon Rone. All four had played important
roles in organizing the union, all had held leadership positions in Local
3, and all had figured prominently in the strike. All four also were ‘‘Class
A’’ operators and paid at the top of the company’s pay scale.
The four also were the last of the strikers to apply for reinstatement. After some difficulties in gaining a meeting with H.L. Rodman,
the general superintendent of the San Francisco office, Loudermilk and
Palmer made their applications late on Tuesday, while Rone and Bash
filed their requests the following day. At the time they applied, each was
told that no vacancies then existed, but that their applications would be
forwarded to New York for Stone’s consideration. When Loudermilk
asked about his chances for approval, Rodman replied that they were not
‘‘very good,’’ and reminded him that he had ‘‘a national reputation for
causing us trouble.’’
Stone returned the applications at the end of October, noting as to
each of them that ‘‘there is no objection to favorable consideration being
given this application when a vacancy occurs at San Francisco.’’ Jorgeson told one of the men that he did not believe any openings would exist
until the following summer. At the time the NLRB issued its decision in
the case in February 1936, none of the men had been reinstated.

